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WHO CAN BE MEDICAL EXPERTS? 


By HENRY A. RILEY, Esq., 


OF NEW YORK, 


THE importance of medical evidence is acknowl- 
edged by all writers on jurisprudence and by everyone 
who is conversant with the profound problems that 
often come before courts of justice for solution. The 
trustworthiness of much of the so-called expert evi- 
dence that is brought out, even in the most famous 
trials, is not, however, so apparent and so readily 
acknowledged. 

There is no doubt that a strong prejudice exists 
among the members of the bar and the judges them- 
selves against such evidence, and the public press 
frequently expresses the contempt which the com- 
mon people have toward this kind of evidence. 
Even among physicians themselves it seems certain 
that there is great dissatisfaction with medical ex- 
pert evidence as we see it exemplified to-day on the 
witness-stand. 

Some of the adverse opinions expressed by judges 
are ill-considered and unjust in the extravagance of 
their condemnation ; but the statement of Justice 
Grier of the United States Supreme Court is no 
doubt held by many others. He says: ‘‘ Experience 
has shown that opposite opinions of persons pro- 
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fessing to be experts may be obtained to any 
amount; and it often occurs that not only many 
days, but even weeks, are consumed in cross-exam- 
inations to test the skill or knowledge of such wit- 
nesses and the correctness of their opinions, wasting 
the time and wearying the patience of both the 
Court and the jury, and perplexing instead of eluci- 
dating the question involved in the issue.’’ Justice 
Stephen, whose recent retirement from the English 
Bench has deprived it of one of its most learned 
judges, gave utterance, in the celebrated trial of 
Mrs. Maybrick, to one of the severest criticisms of 
recent years. He even flippantly quoted the old 
saying which described a doctor as ‘‘a man who 
passed his time in putting drugs, of which he knew 
little, into a body, of which he knew less,’’ and 
said that the fact that a learned man came into 
court and ‘‘swore to this, that, and the other, did 
not by any means give a reason for unqualified 
belief in what he said.’’ 

On the other hand, many judges have expressed 
their high opinion of the great help afforded courts 
and juries by the carefully considered and impartial 
statements of scientific experts, who have a thorough 
knowledge of the technical points involved, and no 
less an authority on evidence than Best has given his 
opinion as follows: ‘It would not be easy to over- 
rate the value of the evidence given in many diffi- 
cult and delicate inquiries, not only by medical 
men and physiologists, but by learned and experi- 
enced persons in various branches of science, art, 
and trade.”’ 

In fact, it would be impossible for juries to give 
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any intelligent verdict in many civil and criminal 
cases if it were not for the clear and convincing 
testimony of medical experts. Take, for instance, 
the recent trial of ‘‘ Frenchy’’ in New York City 
for the murder of the woman called ‘‘ Shakespeare,’’ 
in which it would seem that medical expertism had 


shown a decided advance. In this case the convic- 


tion very largely hinged upon the chemical analysis 
of the contents of the woman’s stomach and intes- 
tines, and the comparison with scrapings from the 
clothes and fingers of the accused man. _ 

There is clearly no doubt that scientific witnesses 
will be required in the future, as in the past, for the 
elucidation of doubtful technical points, and it 
becomes a very important question to know who 
can be received as medical experts. Such persons 
have had a recognized position in the English wit- 
ness-box for hundreds of years, and it was the 
eminent jurist Coke who pronounced the judgment, 
Cutlibet tn sua arte perito est credendum. ‘The pro- 
priety of this prohibition to all who are not skilled 
in their profession has been abundantly verified in 
the course of litigation since his time, and the 
ignoramus or the charlatan that ventures to air his 
opinions only brings disgrace on himself and his 
profession. Dr. Elwell, in his well-known work on 
Malpractice, Medical Evidence, and [nsanity, says in 
regard to this matter: ‘‘ Whiie but little, compara- 
tively, is expected of timid ignorance or weak and 
trembling inexperience, much, very much, is right- 
fully required and looked for from the learned and 
public man. If the former are able to command 
presence of mind and language sufficiently intelligi- 
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ble to be understood, it is as much or more than is 
expected of them. Not so, however, with the man 
of public and professional pretensions. He is 
measured properly by a different and more exact 
~ and rigid rule. If he fails to furnish good measure, 
he will most certainly leave the stand disgraced, 
and his friends chagrined and disappointed. There 
is no situation, perhaps, where the professional medi- 
cal man can be placed wherein he will be subjected 
to a more thorough, rigid, and severe criticism as to 
what he says, how he says it, and the reason why he 
says it, with all the influences that may have a bear- 
ing on what he says, than as a medical witness in a 
court of justice, under the eagle eye of an able judge, 
the severe and interested scrutiny of counsel, and 
the candid and impartial observation of a jury. This 
is not only forcibly true as to the position of the 
medical witness, but is almost savagely so. On the 
one hand, the party by and for whom he is called 
seems to expect that he will say nothing that will 
damage him; that the weight of his character, pro- 
fessional reputation, position, influence—everything 
will all go to favor his interests ; while, on the other 
hand, this very weight of character, influence, etc., 
will arouse the resisting energies of the opposite 
party to contradict, break down, and destroy the 
effect of such testimony. An important witness 
thus placed between two fires, as it were—a con- 
spicuous mark as he is—will do well if he comes off 
without being badly wounded.’’ 

The very title of expert seems to demand superior 
knowledge and a practical experience in his chosen 
profession, but courts have not always insisted on 
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the possession of both practical and theoretical 
knowledge as a preliminary to giving testimony. 
A person may make himself competent to testify as 
an expert who has gained a special knowledge of 
the particular subject under investigation by the 
reading and study of standard authorities, and not 
from experience and actual observation. ‘The ex- 
pert must be educated by the science of medicine, 
but his knowledge may have been obtained by study 
without practice, or by practice without study, if 
that is possible. In other words, unless there is a 
statute in the particular State to the contrary, the 
expert has only to make his knowledge evident, the 
source from which it was obtained not being mate- 
rial. 

The rule has been broadly stated as follows: 
*«TIt is not necessary that he should be a physician 
or have studied for one, nor be a graduate, nor one 
licensed to practice, nor need he have been a prac- 
titioner’’ (Rogers on Law and Medical Men, p. 
111). This general rule has been somewhat modi- 
fied by decisions in the various States. In Vermont 
(Fairchild vs. Bascomb, 35 Vt., 410) it has been 
held that mere education as a physician, without 
some practice as such, is insufficient to qualify one 
as an expert, and in Arkansas (Polk vs. State, 36 
Ark., 117) competency must be shown both from 
study and experience. In New York (Roberts zs. 
Johnson, 58 N. Y., 613) a physician not in active 
practice at the time may give expert evidence, but 
this fact will tend to affect his credit. In general, it 
may be said that a person who has not become a 
physician by the ordinary methods of graduation 
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and licensure, or who, not being a physician at all, 
attempts to give expert evidence, will have little 
weight given to his testimony, even though he may 
gain admittance to the witness-stand. A person 
cannot qualify himself as an expert in a particular 
case merely by devoting himself to the study of 
authorities for the purposes of that case, when such 
reading and study is not in the line of his special 
calling or profession, and is entered upon to enable 
him to testify in the case. 

An illustration of the rule that the expert need not 
be a physician is seen in a California case (Le Toomes, 
54 Cal., 575), where a priest who had made a special 
study of physiology and psychology in order to be 
able to judge of the mental conditions of the com- 
municants in his Church, and had experience daily 
in this way, was allowed to give an opinion of the 
mental state of a woman whom he had attended in 
her last illness. 

The cases are rare, however, where a person who 


has not passed through a regular course of medical — 


training is allowed to testify as a medical expert, and 
few lawyers would venture to place such a person on 
the stand, knowing what a merciless attack would 
be made upon him by the opposing counsel, should 
it appear that the so-called expert had not received 
the best instruction on the subject he claimed to 
give information about. So decided is this ten- 
dency toward requiring the most comprehensive 
knowledge on the part of the expert that specialists 
are usually called when a particular point in med- 
ical science is to be elucidated. This is not, how- 
ever, a necessary requirement, as general practition- 
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ers are assumed to have sufficient knowledge to tes- 
tify upon questions that are strictly and legitimately 
connected with their profession. ‘Thus, one not an 
oculist can give an opinion in regard to injuries to 
the eye (Castner vs. Sliker, 33 N. J., 97), and one 
not an alienist can testify in regard to insanity 
(State vs. Reddick, 7 Kan., 143). 

If the witness is not a specialist, however, his 
opinions will be received with less weight than if he 
were an acknowledged authority in the more limited 
branch of medical science. There are some de- 
cisions that trend in the opposite direction, but 
they are not numerous, and show that special cir- 
cumstances served to sway the court. Thus, in 
Vermont, a physician who for more than thirty 
years has devoted his attention almost exclusively 
to the treatment of insane persons cannot be 
permitted, as an expert, to testify to the mental 
capacity of a person not previously insane, but in 
the last stages of disease (Fairchild vs. Bascom, 35 Vt., 
398). In Massachusetts a physician who has not made 
the subject of insanity a special study, and who, 
when his patients require medical treatment for 
insanity, is in the habit of calling on a physician 
‘who makes insanity a specialty, or recommending 
the removal to an insane asylum, is not competent 
to give an opinion on a hypothetical case put to 
him (Com. vs. Rich, 4 Gray, 335, 337): 

When the question of the possession of special 
knowledge sufficient to entitle a person to testify as 
an expert is under consideration, the standard of 
qualification required by the court will vary in differ- 
ent localities. Thus, in a case tried by a judge in a 
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country district distant from the large cities, the same 
high standard of special knowledge would not be re- 
quired as in the cities of New York or Philadelphia. 
An interesting case involving this point was decided 
in Iowa over ten years ago, and merits quoting quite 
at length. In this case the defendant was charged 
with poisoning his wife by means of strychnine, 
and the judgment of the court was as follows: ‘* Two 
physicians were called, and testified as to the tests 
applied in the chemical analysis made of the stomach 
of the deceased, and also of the tests usually applied 
for detecting the existence of poison in such cases. 
Both of them testified that they were practising 
physicians. One of them stated that he was nota 
professional chemist, but understood some of the 
practical details of chemistry—that portion at least 
which pertained to his profession—that he had no 
practical experience in the analysis of poisons until, 
in connection with Dr. Francis, he analyzed the 
contents of the stomach of the deceased ; that since 
that time he had conducted experiments on a small 
scale; and that he was previously acquainted with 
the means of detecting poisons, and had since had 
some experience in that way. The other testified 
that he was not a practical chemist; that he did- 
not follow the science as a profession; that he 
understood the chemical tests by which the presence 
of strychnine can be detected ; that he professed to 
understand the principles of chemistry as laid down 
in the books on that science ; that he never experi- 
mented with a view to detect strychnine by chemical 
tests; that he had seen experiments by professors of 
chemistry ; and that there was one test much relied 
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on, the trial of which he had witnessed. Defendant 
objected to these witnesses as incompetent, and now 
urges that they did not show themselves possessed of 
the requisite professional skill. 

‘We think they were competent witnesses. It 
is, of course, desirable that great caution should be 
exercised in conducting experiments of this char- 
acter, and that the most skilful professional aid 
should be secured. If conducted, however, by 
such as have not had experience, or by those who, 
though not practical chemists, give their opinions 
from knowledge derived from the books upon that 
science, such opinion would be entitled to less 
weight than if given by a practical chemist—he who 
bases his conclusions upon experience as well as 
books. The means of knowledge are proper to be 
considered by the jury, and they should give or 
withhold credence in the opinion given as they 
may believe the expert qualified to speak more or 
less intelligently and understandingly. But to say 
that none shall be permitted to give their opinions 
except those of the highest professional skill, or 
those who have given their lives to chemical experi- 
ments, would, in this country at least, render it 
impossible in most cases to find the requisite skill 
and ability.’’ 

In a case decided in Alabama (Washington zs. 
Cole, 6 Ala., 212), a physician stated in his deposi- 
tion that he attended a negro ‘‘as a physician,’’ 
and it was held that this was sufficient evidence that 
he was a physician to warrant the admission of his 
opinions in evidence regarding the disease of the 
negro. 
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An important point for consideration is how the 
question of the possession of sufficient knowledge 
to entitle a person to testify as an expert is to be 
decided. 

This is a matter of fact to be decided by the 
judge, and not by the jury, and such decision will 
not be interfered with on appeal, except in a clear 
and strong case (Lorg vs. First German Congre- 
gation, 63 Pa. St., 156; Hills vs. Home Ins. Co., 
129 Mass., 544-551). . 

If the proposed expert is not able to establish the 
fact of special knowledge or skill, he will not be 
allowed to testify, and the court may personally ex- 
amine such witness in order to ascertain his qualifi- 
cations, or may hear evidence on the point (Lester 
vs. Pittsford, 7 Vt., 161; Boardman vs. Woodman, 
47 N. H., 121; Davis vs. State, 35 Ind., 496). 

In one case in Indiana (Forgery vs. First Nat. 
Bank, 66 Ind., 123-125) the Supreme Court said: 
‘‘We find no test laid down by which we can de- 
termine with mathematical precision just how much 
experience a witness must have had, how expert, in 
short, he must be, to render him competent to tes- 
tify as an expert.”’ 

The court must exercise a fair discretion in de- 
ciding on the qualifications of an expert, and from 
such a decision there is no appeal. 

The courts do not allow the point that an expert 
belongs to a particular school or system of medicine 
to have weight in deciding his right to testify. The 
law does not recognize any single class of practi- 
tioners as alone entitled to-be called ‘‘ physicians,’’ 
but all are equal (Corsi vs. Maretzek, 4 E. D. 
Sinith, 1): -? 
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